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PREFACE 


The Western Erergy and Land Use Team, Division of Biological Services, 
U.S. Fish and Wildlife Service, has published a number of similar documents in 
the past. Information is now available for 31 Western, Midwestern, and 
Southern States (inside front cover). 


In some reports, opportunities in each State are presented in a single 
document, but in several publications, reports on States from the same geogra- 
phical region are combined. The complete list of reports in this series is 
displayed inside the cover. The combinations of State reports presents an 
opportunity for easy comparison of specific programs. This is particularly 
useful because of the wide variety of instream flow protection programs or 
possibilities. 


The primary purpose of this series of documents is to point out the 
opportunities in instream flow management that currently exist under State 
law, so that planners and managers can anticipate development, plan appropriate 
programs, and evaluate the costs and benefits of certain courses of action. 
In addition, the reports are brief histories of the level of success of various 
State programs. The use of this information can result in a significant cost 
saving for planners and managers. 


In summary, each document has an Introduction that discusses its purpose, 
uses, and limitations. Each document also has a separate information table 
that summarizes the contents for each State. It is hoped that the research 
represented in these reports will provide the kind of overview and preliminary 
evaluation that will ease the burden of State, local, or Federal planners and 
managers as they seek to meet their increasingly complex responsibilities. 


oa 2 by, 
= Bes 











LAN PACE 


iv 





roi Cpy Tt 
oad f bald? F of Rik h- 











PREFACE 


CONTENTS 


SSeeesvpese Ceseeeeeeeeeeeeeeeesceseeeseeseeveeseeeeeeseeeeeeegeeaeegeesec esc essee8 &s 


ae ee ee ery 
OPPORTUNITIES TO PROTECT INSTREAM FLOWS IN MONTANA .................-. 
ne er 
Reservation of Water for Instream Flows .......... ccc cece eee eens 
Descretionary Water Permit Authority .......... cc ccc eee ee eee eee ees 
rs ee er ee nn oe ceed enecsessecedesbaseseesens 
DE +) bite nine cetcenhdbhsoeses6o6o00000060000600000800000060 
CC I 
State Moratoria on New Appropriations .......... cc cece ee ee eee eee 
CCT TTT ET CTTTUCTTTTTTTUTT TTT TCT CTT TT TTT 
EE EE, 4 4 00445660006 06600000660000000000000000000000004 
CE hob 666465 bdbhdes0006bas 00h 040 6466s 6004 0000000000006 
ED WE, no nn 9 99000606500060000000004060000000060000000088 
Development of the Public Trust Doctrine--The Illinois Central 
PT CD 6664241066 040066006006000060000009000000000000000000 
RS PPT TTTTVTT TT TTT TTT TrTiriTr er Tree 
ee OD UE 5 4 noon e600 5606005000006500000000000004 
Ce CED 64.6605 44060000000046606060000000640000000000000000088 
Limitations Imposed by the Public Trust Doctrine ................... 
Application of the Public Trust Doctrine ........... cee eee eee eee 
The Public Trust Doctrine and Instream Flows ................0000 08. 
The Public Trust Doctrine in Montana .......... ccc cc cc eee 


_ . — __ BPTTTTITITITILITL LETTE 


APPENDIX 


"et eeeeeeeeseteeteeeeeeee ee eC et TC eC eC eC eee CeCe eeChUC CeCe eC eee eae eC eC tC eC eee etCUc tC rhUcr CCL aelhlUL elm CUD 


S07 COPY AVAILABLE 








INTRODUCTION 


"Opportunities to Protect Instream Flows in Montana," provides the reader 
with a basic survey of State prerogatives and programs that may be used to 
protect the instream uses of water. It represents a complete revision of the 
earlier report entitled "Instream Flow Strategies in Montana" (FWS/OBS-78/39), 
which is now out of print. Because of the interest and responsibilities of 
State fish and game agencies and other conservation organizations, most of the 
Opportunities identified in this new monograph are related to fish and wildlife 
habitat. There are many other instream uses considered, however, including 
hydroelectric power production, recreation, navigation, downstream delivery, 
and waste load assimilation. The purpose of this document is to illustrate 
methods to protect these instream values within the context of existing rules 
and regulations. 


Even though the authors paid close attention to statutes, this document 
is not intended as a legal reference. It is designed to be a planning tool to 
survey current State programs, compare approaches to instream use protection, 
and index a preliminary evaluation of the costs and benefits of a wide range 
of programs. Summary tables are provided to serve as an index to available 
opportunities (Table 1). We anticipate that this table will be the reader's 
most valuable guide to this report. 


In using this report, the reader should be aware of its purpose and 
limitations. First, only a few of many possible opportunities are described. 
Initiative, judgment, and creativity should be exercised in dealing with any 
specific situation. Second, this report should be used only as a starting 
point. In any situation related to the acquisition of water rights, legal 
advice should be sought. This report should in no way be construed as a 
substitute for the opinion of a private attorney, attorney general, or agency 
counsel. Third, this report is neither a policy nor a decision document; it 
is simply a collection of opportunities which appear to have utility in a 
variety of situations. 


A purpose of this booklet is to encourage cooperative and innovative 
thinking by all persons interested in instream flows for fish and wildlife, 
and watershed management at Federal, State, or local levels of government, as 
well as private individuals and wildlife organizations. Many talented people 
want to protect instream flows; their cooperation in a variety of approaches 
will be necessary to solve the problem. 


In order to illustrate this variety of approaches Table 1 has been 
prepared as a special index to this report. This table describes each 
opportunity and shows the page number within the report on which a particular 
Opportunity is presented. The table may be the most useful guide to the 
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document because it allows all the opportunities to be quickly surveyed with 
attention focused only on the items of greatest interest. 


No matter whether the report is read straight through or Table J] is used 
as a guide, the opportunity descriptions themselves offer a means to quickly 
check the usefulness of a particular approach. Each opportunity section is 
divided into several parts. First, there is a statement of general 
description. This is intended to quickly describe the opportunity, giving an 
indication of the formal legal basis for the approach. Second is a background 
discussion. This presentation details and explains the legal and/or admini- 
Strative basis for the opportunity. The background section also illuminates 
any special circumstances that might be encountered. Third is an example. 
Sometimes an opportunity exists but has never been used. When this is the 
case, no example is given. Usually, however, an example is provided. Finally 
there is an evaluation. This evaluation makes clear the costs and difficulties 
that will be met in implementing a given approach. 
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Table 1. 


Summary of opportunities to protect instream flows in Montana. 








Title 


Information 





~ General description 





Appropriation of 
Instream Flows 
(See page 7) 


Discretionary 

Water Permit 

Authority 
(See page 9) 


Adjudication of 
Water Rights 
(See page 13) 


Abandonment 
(Pre-1973) 
(See page 16) 


Abandonment 
(Post-1973/Pre-Apri 1 
1982) 

(See page 16) 


Abandonment 

(Post-April 30, 

1982/Pre-Adjudication) 
(See page 16) 


Obtaining an administrative 
appropriation of stream flow 
from the DNRC to maintain a 
minimum flow, level, or quality 
of water, or for existing or 
future beneficial use 

(MCA § 85-2-316(1)], including 


fish and wildlife or recreational 


uses [MCA § 85-2-102(2)]. 


Denying, modifying, or 
conditioning permits granted 
by the DNRC [MCA § 85-2-312; 
MCA § 85-2-319]. 


Judicial determination of the 
nature and quantity of existing 
water rights on a Statewide 
basis [Senate Bill 76; 

MCA § 85-2-211 et seq. ]. 


Water rights abandoned or 
forfeited by nonuse for a 
period of time indicating 
intent to abandon [RCM 1947, 
§ 89-802 (repealed 1973)]. 


Failure to file claim to 
existing right by April 30, 1982 
is conclusive presumption of 
abandonment [MCA § 85-2-226]. 


Water rights abandoned or 
forfeited by nonuse for a 
period of time indicating 
intent to abandon [Common 
law doctrine of abandonment]. 


Primarily along 
underappropriated 
streams; secondarily 
along overappro- 
priated streams. 


Granting permits for 
new appropriations, 
exchange and transfer 
of water rights 
between individuals, 
and applications for 
change in type of use, 
place of use, or point 
of diversion. 


Existing rights 
Statewide as of 
filing date of 
April 30, 1982. 


Any right not used in 
part for a period of 
time, prior to 1973, 
which would be 
sufficient to indicate 
an intent to abandon. 


Any right not claimed 
by filing prior to 
April 30, 1982 filing 
deadline. 


Not presently 
applicable in Montana. 

















Table 1. ‘Concluded) 





Title 


Information 





Genera! description 


Applicable situations 





Abandonment 
(Post-Adjudication) 
(See page 16) 


Contractual Agreement 
(Purchase and Lease) 
(See page 19) 


Water rights abandoned or 
forfeited by nonuse for a period 
of time coupled with an intent 
to abandon; 10 years of nonuse 
constitutes a prima facie 
presumption of abandonment 

[MCA § 85-2-404]. 


Purchase or lease of water rights 
and purchase of shares in a 
mutual water company for instream 
flow purposes [MCA § 7-13-2218, 
MCA § 23-2-103, MCA § 85-2-111, 
MCA § 87-1-209, HB 680 § 13]. 


Any right not used in 
whole or in part for 
a 10-year period of 
time. 


Along over-appropriated 
streams. 


In a rapidly developing 
river basin. 


State Moratoria 
of New Appropriations 
(See page 21) 


Legislative imposition of a direct 
permanent or temporary closure of 
a stream to further appropriation; 
given to DNRC to declare or enforce 





Interstate Compacts 
(See page 23) 


Public Trust 
Doctrine 
(See page 25) 


closure of a stream to further 
appropriation [Mont. Const. Art. 
IX, § 1, c1.3]. 


Use of an interstate compact to 
maintain minimum stream flows in 
order to fulfill the requirements 
of other States under the compact 
[MCA § 85-1-223]. 


State administration of water 
resources must give consideration 
to the public's superior right 

to beneficial use for public 
purposes [Mont. Const. Art. IX, 

§ 3(3)]. 


Interstate waters. 


State-owned property; 
State administration of 
water rights; DNRC 
administration of water 
use permits. 
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OPPORTUNITIES TO PROTECT INSTREAM FLOWS IN MONTANA 


by 


Edgar T. Bristow 


INTRODUCTION 


Montana is a good example of a State whose policies and practices are 
becoming more attuned to the water needs of its people. 


Montana's roots are in the prior appropriation system of water rights 
determination. Prior to 1885, determinations were made in accordance with the 
customs established by miners and settlers. In successive legislation in 1885 
and 1921, the prior appropriation system obtained a statutory foundation, but 
there was no centralized State administrative procedure or agency for 
appropriation of water. To acquire a water right, an appropriator had to: 
(1) divert the water and put it to use; or (2) comply with the statutory pro- 
cedures by posting notice at the site of the intended diversion, filing with 
the county clerk, and proceeding coward completion with reasonable diligence. 
On an adjudicated stream (any "river, or stream, ravine, coulee, spring, lake, 
or other natural source of supply concerning which there has been an adjudica- 
tion of rights between appropriators or claimants in any district court of the 
State, or the United States court...") an appropriator had to file a petition 
with the court in the county in which the water was to be appropriated, stating 
the amount, the watercourse, and a description of the proposed means of 
appropriation, use, and place of use [RCM (1947) § 89-829]. 


The system in use was imprecise and uncertain, the results falling far 
short of the public's needs. The quantities of water claimed often did not 
match the quantities beneficially used. Litigation often resulted, but the 
litigation only resolved matters between the parties and not the other users 
in the basin. 


In response to the problems created by the uncertainties of the old 
system, the Water Use Act of 15/3 and Senate Bill No. 76 (1979) were enacted. 
The provisions of Senate Bill No. 76 include segmenting the State into four 
water divisions for adjudication of existing water rights, and creation of the 
"reserved water rights compact commission" for negotiation of the relative 
water rights of the State, the Indian tribes, and the United States. Under 
the statutory provisions, existing rights holders were given a period of time 
in which to file their claims, or the right would be presumed abandoned. 


The four water divisions set forth in the legislation are: the 
Yellowstone River and its tributaries, the Missouri River and tributaries 
below the mouth of the Marias River, the Missouri River and tributaries from 
the Marias River upstream, and all water west of the Continental Divide. 














The purpose of Senate Bill No. 76 was the final determination of water 
rights existing as of July 1, 1973. Its counterpart was the Water Use Act of 
1973 (MCA Title 85), which instituted a centralized permit system for new 
appropriations after July 1, 1973. Under this system, the appropriator must 
apply for a permit from the Montana Department of Natural Resources and 
Conservation (DNRC). The appropriator must also "divert, impound, or withdraw 
(including by stock for stock water) a quantity of water or, in the case of a 
public agency, to reserve water" [MCA § 85-2-102 (1)]. 


The statutory scheme for the permitting process begins with the applica- 
tion for a permit made to the DNRC. The DNRC then files and serves notice of 
application. Objections may then be filed by persons whose rights may be 
adversely affected. If objections are filed, a hearing is conducted. The DNRC 
may then grant, modify, or deny the permit. Upon completion of the appropria- 
tion, the permittee notifies the DNRC, which determines whether the appropria- 
tion complies with the terms of the permit. If so, the DNRC then issues a 
certificate of water right to the permittee. These procedures are set forth 
in MCA §§ 85-2-301 through 315. 


Under MCA § 85-2-316, public agencies may apply to the DNRC "to reserve 
waters for existing or future beneficial uses or to maintain a minimum flow, 
level, or quality of water." The DNRC then complies with the notice require- 
ments of MCA§ 85-2-307, and objections may be filed under MCA § 85-2-309. The 
reservation may then be granted, modified, or denied. 


In 1985, the Montana Legislature passed House Bil! No. 680 and companion 
funding bill HB 952. This legislation modified certain provisions of the 
Water Use Act (see for example MCA § 85-2-316), effective July 1, 1985. Only 
the DNRC may appropriate water by permit for transport out of the Clark Fork 
River and its tributaries to its confluence with Lake Pend Orielle in Idaho, 
the Kootenai River and its tributaries to its confluence with Kootenay Lake in 
British Columbia, the St. Mary River and its tributaries to its confluence 
with the Oldman River in Alberta, the Little Missouri River and its tributaries 
to its confluence with Lake Sakakawea in North Dakota, the Missouri River and 
its tributaries to its confluence with the Yellowstone River in North Dakota, 
and the Yellowstone River and its tributaries to its confluence with the 
Missouri River in North Dakota, or when consumption will exceed 4,000 acre-feet 
per year and 5.5 cfs (MCA§ 85-2-316). House Bill No. 680 also modified 
MCAS 85-2-316 to: restrict reservation in the above listed basins to existing 
and future beneficial uses; place stringent restrictions on out-of-State use 
of water; and require the DNRC to undertake an education program on the 
reservation process for the public, agencies, and political] subdivisions of 
the State, as well as providing technical assistance to the public agencies 
making reservation applications. 


Montana is one of the 15 Western States with a legal framework providing 
for preservation of instream flows. The purpose of this publication is to 
explain the State agency strategies that are available to preserve instream 
flows. There are other strategies available at the Federal level (such as 
FERC licensing, reauthorization of projects, permit stipulations, Federal Wild 
and Scenic River designation, and Federal reserved water rights), but these 
strategies are not detailed in this series. Other sources are available for 
explanation of Federal-level strategies, but comprehensive guides at the State 
level are not readily obtainable. 
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RESERVATION OF WATER FOR INSTREAM FLOWS 


Opportunity 





The Water Use Act of 1973 (MCA Title 85) allows the "state or any 
political subdivision or agency thereof or the United States or any agency 
thereof" to apply to the Board of Natural Resources and Conservation for 
reservations of water for an existing or future beneficial use, or to maintain 
a minimum flow, level, or quality of water [MCA § 85-2-316(1)]. [Use of water 
for fish and wildlife or recreational uses is a beneficial use under 
MCA § 85-2-102(2). ] 


House Bill No. 680 modifies MCA § 85-2-316. The MCA § 85-2-316 modifica- 
tions place stringent restrictions on out-of-State use of water, and require 
tne DNRC to undertake an education program on the reservation process for the 
public, agencies, and political subdivisions of the State, as well as providing 
technical assistance to the agencies making reservation applications. 


Background 





The procedures to be followed are set out in MCA§ 85-2-316. The applicant 
must show: 


(a) The purpose of the reservation; 
Emphasis is given to reservations for agricultural, municipai, 


and minimum flow purposes for the protection of existing rights 
and aquatic life [MCA § 85-2-605]. 








If construction of soine facility is required, the applicant 
must proceed with due diligence according to an established 
plan [MCA § 85-2-316(5)]. 


(b) The need for the reservation; 


(c) The amount of water necessary for the purposes of the reserva- 
tion; 


The amount of any reservation after May 9, 1979, for maintenance 
of minimum flow, level or quality of water is limited to a 
maximum cf 50% of the average annual flow of record on gauged 
streams; other streams to be limited at the discretion of the 
Board of Natural Resources and Conservation [MCA § 85-2-316(6)]. 


(d) That the reservation is in the public interest; 
In determining the public interest, an order reserving water 
for withdrawal and transport for use outside the State may not 
be adopted unless the applicant proves by clear and convincing 
evidence that: 


(i) the proposed out-of-State use of water is not contrary to 
water conservation in Montana; and 
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(ii) the proposed out-of-State use of water is not otherwise 
detrimental to the public welfare of the citizens of 
Montana [MCA § 85-2-316(4)(b); added by HB 680 § 15]. 


The priority date of the reservation is the date of the order and shall not 
affect prior rights [MCA § 85-2-316(9)], except reservations in the Missouri 
River basin, which have a priority date of July 1, 1985 [HB 0680 § 16(4)]. 
Reservations are to be reviewed at least once each 10 years, and if the objec- 
tives of a reservation are not being met, the board may extend, revoke, or 
modify the reservation [MCA§ 85-2-316 (10)]. If the total amount of an 
instream flow reservation is not needed to fulfill its purpose, the board is 
allowed to reallocate the excess to another reservant, if the reallocation 
applicant can show that its need outweighs the need shown by the original 
reservant. Realiocation may only take place once every 5 years and the 
reservation retains its original priority date [MCA § 85-2-316(11)]. 


Example 


In December 1979, the Montana Department of Fish, Wildlife and Parks 
(DFW&P) completed an action plan for the determination of instream flows in 
Montana. This plan applies to more than just instream flow reservations, and 
it identified specific basins that were: 


(1) particularly vulnerable to dewatering, 
(2) areas of high aquatic resource value, or 
(3) unique resources that contain features of special interest. 


Information from the plan was used to identify basins in need of further 
study or action in relation to instream flow reservations. 


House Bil! No. 680 made separate provisions for reservation in the 
Missouri River basin. Application must be filed no later than July 1, 1989 
and final determinations are to be made by December 31, 1991 [HB 680 § 16 as 
amended by HB 852 § 3 codified at MCA § 85-2-331]. 


As an example of an existing instream flow reservation, the DFW&P 
presently holds reservations for instream flow purposes on the Yeilowstone 
River at Sidney and on the Clarks Fork River. The reservation at Sidney is 
for the 80th percentile flow. The reservation on the Clarks Fork is for the 
90th percentile January-May and October-December, and for the 70th percentile 
of flow June-September. The purpose of these reservations is to support 
aquatic life (Board of Natural Resources and Conservation Order of August 5, 
1979 for Yellowstone River Reservation). ? 





‘The DFW&P also holds some instream flow water rights (i.e., appropriations) 
dating earlier than 1973. An example of this is Young Creek where DFW&P holds 
a right for 5 cfs from July through April 30 and 25 cfs from May 1 through 
June 30. The purpose of the right is to “support a spawning and rearing 
tributary for the west slope cutthorat trout population of Lake Koocanusa as 
partial mitigation for the fishery losses resulting from the Libby Dam, or 
Lake Koocanusa, project." There are a few other such rights that DFW&P 
acquired before 1973. These are separate from instream flow reservations. 
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Evaluation 





Reservations for instream flow preservation do not prevent further 
appropriations on the same stream, but they provide legal standing te the 
reservation holders to object to permit applications that could adverseiy 
affect the instream flow right. 


The primary problem with this strategy is that in order to meet the 
reservation criteria of MCA § 85-2-316, extensive studies must be conducted 
and results compiled and reported. These studies are very expensive in terms 
of manpower and money. 


Another problem arises in that the priority date of the reservation is 
the date of the order. There may be intervening appropriations between the 
date the application is made and the date the order is adopted. A solution 
to this problem is a moratorium, such as that used in the Yellowstone basin 
while reservations were in progress (see the strategy entitled State Moratoria 
on New Appropriations). HB 680 § 16 has resolved some of this problem 
concerning reservations in the Missouri River basin because the statute gives 
reservations the same priority date of July 1, 1985 [MCA § 85-2-331(4)]. 





Note: Some information in this section was received through personal 
communication with the following persons: 


Lane, R. N. 1985. Legal Counsel, Montana Department of Fish, Wildlife and 
Parks. 4 January. 


Doney, T. J. 1984. Attorney at Law, Helena, Montana. Former Director, 
Montana Department of Natural Resources and Conservation. 9 November. 


Peterman, L. 1986. Montana Department of Fish, Wildife and Parks. 24 March. 


Posewitz, J. A. 1984. Montana Department of Fish, Wildlife and Parks. 
2 November. 


Wood, J. G. 1984. Field Supervisor, U.S. Fish and Wildlife Service, Division 
of Ecological Services, Billings, Montana. 2 November. 


DISCRETIONARY WATER PERMIT AUTHORITY 


Opportunity 





In Montana, the Department of Natural Resources and Conservation (DNRC) 
is the authority responsible for administration of the water permit system. 
The DNRC may deny, modify, or condition permits granted for new appropriations, 
exchange and transfer of water rights between individuals, and applications 
for change in appropriation. Changes in appropriations include type of use, 
place of use, or point of diversion. 
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Background 





For issuance of permits for new appropriations, the applicant must prove 
by substantial credible evidence that: 


(1) there are unappropriated waters in the source of supply (in 
sufficient amounts and at sufficient times); 


(2) the rights of a prior appropriator will not be adversely 
affected; 


(3) the proposed means of diversion, construction, and operation of 
the appropriation works are adequate; 


(4) the proposed use of water is beneficial; and 

(5) the proposed use will not interfere unreasonably with either 
planned uses or developments for which a permit has been issued 
or for which water has been reserved. [MCA § 85-2-311]. 

In addition, the DNRC may not issue a permit for an appropriation 
exceeding 4,000 acre-feet per year and 5.5 cfs (as changed by HB 680 from 
10,000 acre-feet or 15 cfs) unless the applicant proves by clear and convincing 
evidence that: 

(1) the above criteria are met; 

(2) the rights of a prior appropriator will not be adversely affected; 

(3) the proposed appropriation is a reasonable use, based on: 

(a) the existing and projected demands on the water supply reserva- 
tions of minimum streamflow for the protection of existing 
water rights and aquatic life; 


(b) the benefits to the applicant and the State; 


(c) the effects on the quantity and quality of water for existing 
beneficial uses in the source of supply; 


(d) the availability and feasibility of using low-quality water 
(added by HB 680 § 4); 


(e) the effects of or contribution to saline seep; and 


(f) the probable significant adverse environmental impacts. [MCA 
§ 85-2-311 (2).] 


It is important to note the very strong policy statement that was included 
in HB 680 § 4. 














The state of Montana has long recognized the importance of 
conserving its public waters and the necessity to maintain 
adequate water supplies for the state's water requirements, 
INCLUDING REQUIREMENTS FOR RESERVED WATER RIGHTS HELD BY THE 
UNITED STATES FOR FEDERAL RESERVED LANDS AND IN TRUST FOR THE 
VARIOUS INDIAN TRIBES WITHIN THE STATE'S BOUNDARIES. Although 
the state of Montana also recognizes that, under appropriate 
conditions, the out-of-state transportation and use of its 
public waters are not in conflict with the public welfare of 
its citizens or the conservation of its waters, the criteria in 
this subsection (3) must be met before out-of-state use may 
occur. [MCA § 85-2-311(3)(a).]. 


The DNRC may not issue a permit for an appropriation for withdrawal and 
transport out-of-State unless the applicant proves by clear and convincing 
evidence that: 


(1) both sets of criteria above have been met; 


(2) the out-of-State use is not contrary to water conservation in 
Montana; and 


(3) the out-of-State use is not otherwise detrimental to the public 
welfare of the citizens of Montana. [MCA§ 85-2-311 (3)(b) (ii); 
added by HB 680 § 4] 


In determining §§ 2 and 3 above, the DNRC will consider: 


(a) whether there are present or projected water shortages within 
the State of Montana; 


(b) whether the water that is the subject of the application could 
feasibly be transported to alleviate water shortages within the 
State of Montana; 


(c) the supply and sources of water available to the applicant in 
the State where the applicant intends to use the water; and 


(d) the demands placed on the applicants supply in the State where 
the applicant intends to use the water. [MCA § 85-2-311 (3)(c); 
added by HB 680 § 4]. 


If one or more of these conditions is not satisfied, the permit may be 
denied or modified. Modifications may include: issuance of a permit for less 
than the amount requested; requirement of modification of plans and specifica- 
tions for the appropriation or related diversion structures; issuance of a 
permit subject to terms, conditions, restrictions, and limitations; and 
issuance of temporary or seasonal permits [MCA § 85-2-312(1)]. 
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The DNRC may also be petitioned to deny, modify, or condition permits in 
highly appropriated basins or sub-basins [MCA § 85-2-319]. The petition must 
be in the form prescribed by the DNRC, and must be signed by the lesser of 25% 
or 10 of the users of water in the source of supply. The petition must allege 
facts showing that: (1) there are no unappropriated waters in the source of 
supply; (2) the rights of prior appropriators will be adversely affected; or 
(3) further uses will interfere unreasonably with other planned uses or 
developments for which a permit has been issued or for which water has been 
reserved. (This does not, however, afford protection for future uses in the 
planning or engineering stages.) A determination must be made within 60 days. 





Example 


The DNRC's authority to exercise its discretion and issue conditional 
permits was upheld by the Montana Supreme Court in Montana Power Company v. 
Carey [685 P.2d 336 (Mont. 1984)]. 





The DNR issued water use permit no. 24921-s4e to Remi and Betty Monforton 
with the restrictions that: 


(1) the quantity of water appropriated be 400 acre-feet per year instead 
of the requested 623 acre-feet; 


(2) the withdrawal period be April 15 to August 1 instead of the 
requested period of April 15 to October 15; 


(3) the permit be made subject to all prior and existing rights; 


(4) the permit be made subject to the final determination of al] prior 
and existing rights; and 


(5) withdrawal could only take place when Montana Power's Cochrane Dam 
was spilling water. 


The district court revised restriction numbers 1 and 2 above to allow the 
original requests and number 5 was stricken. 


The Montana Supreme Court reversed the district court decision and 
reinstated the DNRC's final order. The court stated that: 


Restrictions must be necessary to protect the rights of prior 
appropriators or be related to time limits to perfect the 
water right under the permit. (supra, 339). 


The court interpreted the 1973 Water Use Act as being "designed to protect 
senior water rights holders from encroachment by junior appropriators adversely 
affecting those senior rights" (supra, 340). 


This case reinforces the DNRC's authority to issue tional permits, 
as specifically granted by MCA §§ 85-2-311 and 85-2-312. 
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Evaluation 





The DNRC has consistently invoked its discretionary authority when there 
is substantiating evidence that a permit, if granted as requested, would be 
harmful to prior rights. 


In the instream flow context, it is necessary for the agency holding an 
instream flow reservation right to monitor water use permit applications on 
that stream so that timely objections may be made. 


The costs invoived are manpower and litigation costs, but the benefits 
far outweigh the costs. This strategy has been and will continue to be an 
advantageous and frequently used one. 





Note: Some information on this section was received through personal communi- 
cation with: R. N. Lane, Legal Counsel, Montana Department of Fish, Wildlife 
and Parks. 4 January 1985; and L. G. Peterman, Montana Department of Fish, 
Wildlife and Parks. Sept.-Dec. 1985. 


ADJUDICATION OF WATER RIGHTS 


Opportunity 





Senate Bill No. 76, passed in 1979, provides for Montana's present system 
of water rights adjudication. The purpose is to make a final determination of 
all water rights within the State. The process is expected to continue for 
several years. 





Background 





The State is divided into four water districts: (1) the Yellowstone 
River and its tributaries, (2) the Missouri River and its tributaries below 
the mouth of the Marias River, (3) the Missouri River and its tributaries from 
the Marias River upstream, and (4) all water west of the Continental Divide 
[MCA § 3-7-102]. 


Supervision of the process is by a Supreme Court-appointed Chief Water 
Judge. The statutory provisions indicate that each district has a current or 
retired district judge serving as the water judge for the district. One or 
more water masters serve as assistants to each water judge in the conducting 
of the adjudications [MCA § 3-7-201]. 


Under the process, existing water rights claimants had until June 30, 1983 
to file their claims or the right would be presumed abandoned [MCA § 85-2-221]. 
(The DNRC provided additional staff for several field offices to assist 
claimants in filing claims.) The water judge then issues temporary preliminary 
decrees for the water in his division. Following the preliminary decree, 
objectors may file and obtain a hearing [MCA § 85-2-233]. Upon completion of 
the hearings, the water judge will issue a final decree [MCA § 85-2-234], 
which objectors may appeal to the Montana Supreme Court [MCA § 85-2-235]. 
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Senate Bill No. 76 also created a Reserved Water Rights Compact Commission 
[MCA § 2-15-212]. The commission's purpose is to negotiate the relative 
rights of the State, the Indian tribes, and the United States [MCA §§ 85-2-701 
thru 704]. Under MCA § 835-2-217, all proceedings to adjudicate Indian and 
Federal reserved water rights that are the subject of negotiations by the 
commission are to be suspended until completion of negotiation, but no later 
than July 1, 1987. Upon the July 1, 1987 termination date, the tribes and 
Federal agencies become subject to special filing requirements under 
MCA § 85-2-702(3). 





Example 


As of the June 30, 1983 filing deadline, the Montana Department of Fish, 
Wildlife, and Parks (DFW&P) had filed 473 claims for domestic, stockwater, 
irrigation, hatchery supply systems, and instream flows. The adjudication 
process will not be completed for several years, so the outcome of the filings 
is not presently known. The Chief Water Judge estimates completion in 3 to 
5 years, but many others expect the process to continue for 10 to 15 years. 


Evaluation 





Many issues have arisen from the adjudication process. First, Montana's 
efforts to initiate negotiations between parties in reserved water rights 
issues and to avoid litigation has provided a framework for exploring options 
that may benefit all sides. Second, questions have surfaced, however, 
regarding late claims filed in the water court and verification procedures. 
It is significant to note that the process is complicated, ongoing, and 
developing on a day-to-day basis. (J. H. Goetz, Attorney, Bozeman, MT; pers. 
comm. ) 


One question that has surfaced about the system "as applied" concerns 
"Murphy rights." Under the preadjudication system these rights provided for 
instream flow protection on certain top-quality trout streams before 1973 
[Sec. 1, Ch. 345, L. 1969: RCM 1947, § 89-801(2)]. Under the adjudication 
process, the Chief Water Judge acknowledges these as rights, but holds that 
they are subject to change if another claimant proves a more beneficial use. 
The result is an instream flow right that is not very certain or secure. 


There are also problems of excessive claims arising from historical 
rights. Holders of rights under old decrees are filing claims for the amounts 
indicated on those old decrees, even though that amount may never have been 
beneficially used. The rights holder feels secure if he sees a claimed amount 
on the preliminary decree, not realizing that part of that amount may be lost 
through abandonment, nonuse, or objection. Some misconceptions seem to exist 
among rights holders who may not understand the priority date system, and may 
not realize that they may not be able to use water, even though they have a 
valid, decreed right. 


Another concern arises in that claimants are not automatically notified 
of the status of their claim. They are sent notice that the preliminary 
decree is available, but the decree itself is not sent. Some claimants do not 
realize that they should obtain a copy of the full preliminary decree in order 
to understand their rights and be aware of problems with the claimed amount. 
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As a result of the problems mentioned, claimants are not aware of the 
possibility of objecting or that they should object. Even though some may 
wish to object, the process of objection and the cost of legal counsel to 
prosecute the objection may be very expensive for an individual. 


Other problems arise from the lack of a quantity verification program. 
The courts appear to be granting any quantity of water requested in the claim. 
Many of the claims are for inflated amounts for the previously described 
reasons, as well as others, and presently the only check on such claiins is the 
objections of other claimants. The DNRC and DFW&P have scrutinized some of 
the claims, but their efforts have been constrained by scheduling differences 
from the court, and limitations in manpower, money, or time. 


The solution that is most readily available to all users is the previously 
mentioned challenging process. During adjudication, it is important for any 
user in that basin to object to claims he feels are invalid or excessive. The 
user should also object to requests for changes in type of use, place of use, 
or place of diversion, if he feels his right will be harmed. This solution is 
presently available, but has not been extensively used, because one who holds 
an invalid or excessive claim himself is not likely to object to other claims, 
Or may not be aware of the availability of the process or the procedure to be 
followed, or may not have the resources to cover the prohibitive costs 
involved. 


If the problems can be worked out, the advantages of a final adjudication 
of water rights are great. It will afford the water right holder security in 
possession of a given quantity and allow him to plan for future use and 
development. It is significant to note that with each negotiating session the 
resolution of Mcntana's water rights becomes more manageable. 





Note: Some information for this section was received through personal 
communications with the following individuals: 


Hill, J. R., Jr. 1984. U.S. Department of Justice, Land and Natural Resources 
Division. 8 November. 


Knudsen, G. M. 1985. Montana Department of Natural Resources and 
Conservation. November. 


Lane, R. N. 1985. Legai Counsel, Montana Department of Fish, Wildlife and 
Parks. 4 January. 


Peterman, L. G. 1985. Montana Department of Fish, Wildlife and Parks. 
September. 


Posewitz, J. A. 1984. Montana Department of Fish, Wildlife and Parks. 
2 November. 


Wood, J. G. 1984. Field Supervisor, U.S. Fish and Wildlife Service, Division 
of Ecological Services, Billings, Montana. 2 November. 


Moy, R. 1985. Montana Department of Natural Resources and Conservation. 


29 April. 
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ABANDONMENT 


Opportunity 





Abandonment of senior rights may be utilized as a streamflow preservation 
strategy. If it is found that a senior appropriator has abandoned his right 
(or a portion of his right), two purposes are served. Where there is an 
instream reservation, the primary purpose would be to reduce the number of 
seniors who may diminish the flow available for maintaining instream values. 
The second purpose is to provide additionei water (in an underappropriated 
stream) that may be appropriated for streamflow maintenance. 


Background 





Until completion of the presently ongoing water adjudication process in 
Montana, there are two app’icable statutory provisions. MCA § 85-2-226 states 
that the failure to file an existing claim under the adjudication process of 
Senate Bill No. 76 is a conclusive presumption of abandonment. If there is a 
dispute as to the validity of a claimed right under the adjudication process, 
the parties may apply to the district court for “injunctive or other relief 
which is necessary and appropriate to preserve property rghts or the status 
quo pending the issuance of the final decree" [MCA § 85-2-406(2)]. 





Upon completion of the adjudication process, MCA § 85-2-404 will come 
into effect (and possibly for post-1973 permits). Under this section, there 
must be an intent to abandon the right, with a 10-year period of nonuse 
constituting a prima facie presumption of abandonment. The 10 years must be 
Successive and there must be sufficient water available during that period to 
fulfill the purpose of the water right. A right need not be abandoned in 
whole, but is abandoned only to the extent of the amount not used. The proce- 
dure to be followed is indicated in MCA § 85-2-405; a DNRC petition to the 
district court of the water district involved, and proof by a preponderance of 
the evidence presented by the DNRC. It may be argued that a private water 
right holder also could assert this doctrine in district court. 


Example y 


The most recent court decision finding abandonment was 79 Ranch, Inc. vy. 
Pitsch, 666 P. 2d 215 (Mont. 1983). Following are the facts of the case. 





Pitsch, 79 Ranch, and Vandervoort own land along Big Coulee 
Creek in Golden Valley County, Montana. Pitsch lives imme- 
diately upstream of 79 Ranch. Vandervoort's ranch is about 
eighteen miles downstream. 


In 1975, Pitsch bought his land from Bert Schaff. Bert Schaff 
had decided to begin irrigating his land in 1973 and filed a 
notice of appropriation for 30 cubic feet per second (c.f.s.) 
of water. He ordered a sprinkler system, but didn't receive 
all of the necessary parts and therefore never irrigated. 
When Pitsch bought the land and water rights, he installed a 
different sprinkler system and began irrigating in July 1976. 
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79 Ranch, operated by Eugene Schaff, also filed a notice of 
appropriation and ordered a sprinkler system in 1973. 79 
Ranch installec the sprinkler system, similar to the one 
ordered by Bert Schaff, and began irrigating in July 1973. 


Pitsch and 79 Ranch claim a portion of a water right esta- 
blished in 1893 by the Montana Cattle Company. Montana Cattle 
Company had filed a notice of appropriation and irrigated, by 
a series of ditches, land now owned by Pitsch and 79 Ranch. 
Testimony at trial indicated that irrigation by Montana 
Cattle Company stopped in 1911 or 1913. 








Pitsch also claims a separate water right stemming from two 
notices of appropriation filed by Claude Hill, a successor in 
interest to 1/3 of the Montana Cattle Company water right and 
predecessor to Pitsch. These notices did not comply with the 
statutory procedures. Testimony at trial indicated that a few 
acres of Pitsch's land was irrigated in the 1920's. No firm 
evidence was presented, however, showing exactly when the 
ditches were used, how much water they carried, and which 
lands were irrigated at which times. 


Vandervoort traces his water right from four notices of 
appropriation: 1,000 miner's inches filed in 1902, 100 miner's 
inches filed in 1909, 320 miner's inches filed on June 11, 
1925, and 300 inches filed in 1926. 





The Montana Supreme Court affirmed the district court in its finding that 
a 40-year gap in use of the Montana Cattle Company right by 79 Ranch and 
Pitsch was enough under these circumstances to constitute abandonment. 


[S]uch a long period of nonuse is strong evidence of an intent 
to abandon the water rights. In effect, such a long period of 
continuous nonuse raises the rebuttable presumption of an 
intention to abandon, and shifts the burden of proof onto the 
nonuser to explain the reasons for nonuse. (Supra, 984) 


To rebut the presumption of abandonment, there must be esta- 
blished some fact or condition excusing long periods of nonuse, 
not merely expressions of desire or hope. (Supra, 985) 


The court found that a claim that a predecessor in interest dic not have 
funds to irrigate, without supporting evidence, was not sufficient to rebut 
the presumption. 
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The court felt that it was following the modern trend and intent of the 
legislature expressed in the postadjudication abandonment provision [MCA 
§ 85-2-404], which states that a ten-year period of nonuse creates a prima 
facie presumption of abandonment. 








The court also looked at evidence that 79 Ranch had only used 30 inches 
of water instead of 45. The court then applied what looks very much like the 
nonuser doctrine in finding that 79 Ranch only held a right to 30 inches of 
water, because “a water right is determined by the extent of the use." (Supra, 
987) 


Another recent court decision finding abandonment was Holstrom Land 
Company, Inc. v. Meagher County Newlan Creek Water District, 605 P.2d 1060 
(Mont. 1980). 








In 1900, D. P. Mumbrue transferred a right to 337 miner's inches in Sheep 
Creek to William Woolsey. Woolsey subsequently transferred the right to Dean 
and Virginia Thorson. The Thorsons testified that neither they nor Woolsey 
had ever used more than enough to irrigate 20 acres. The court found that 80 
miners inches was the amount required to irrigate 20 acres and that "seventy- 
five years of nonuse is sufficient to provide clear evidence of abandonment." 


Although the court indicated that the decision was based on abandonment, 
an argument could be made that the court was actually applying the doctrine of 
"“nonuser." Under this doctrine, if an appropriator never uses the amount of 
water declared in his right, the unused portion never vested and the appro- 
priator never held a right to that amount. 


Although not specifically called nonuser by the court, the principle was 
utilized in Hill v. Merrimac Cattle Co., Inc., 687 p.2d 59 (Mont. 1984). In 
sorting out the respective water rights of the parties, the Montana Supreme 
Court remanded the issue of the total number of acres irrigated, and the 
number of miner's inches to be applied to each acre. The result would 
determine the quantity of the rights in dispute. This indicates that, in 
Montana, historic use may be used to limit a right, freeing up the excessive 
claimed amount for further appropriation. 





It must be noted that cases finding abandonment are rare in Montana and, 
thus far, have only involved pre-1973 rights in a preadjudication setting. 


Evaluation 





Abandonment may only be raised in the court setting. It is an easy issue 
to raise, but the burden of proving the intent to abandon is on the person 
asserting it. Thus, there is no systematic attempt to search out abandoned 
water rights. 


At the present time (until completion of the adjudication process), a 
water right claimant may seek equitable relief (claiming abandonment) in 
district court under MCA § 85-2-406. The courts may also rely on the common 
law, on RCM 1947, sec. 89-802 or on the nonuser doctrine as utilized in Hill v. 
Merrimac Cattle C., Inc. (The 1947 statute was repealed in 1973 and would, 
therefore, only be applied to pre-1973 abandonments. ) 
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Abandonment is a reasonably viable strategy at the present time for some 
cases where there is an attempt to perfect a change of use in trensfer of an 
unused water right. Upon compietion of the adjudication process, the new 
statutory provisions may be used where an adjudicated right is highly inflated. 
Even in these circumstances, however, no systematic attempt is planned to 
review water rights for the possibility of abandonment. 





Note: Some information for this section was received through personal 
communication with: 


Lane, R. N. 1985. Legal Counsel, Montana Department of Fish, Wildlife and 
Parks. 4 January. 


Peterman, L. 1986. Montana Department of Fish, Wildlife and Parks. 24 March. 


CONTRACTUAL AGREEMENT 


Opportunity 





Contractual arrangements to purchase or lease water to preserve instream 
flows include the direct purchase or lease of water rights and the purchase of 
shares in a mutual water company. The legal bases for these arrangements lie 
in several specific sections of the Montana Code Annotated [MCA §§ 7-13-2218, 
23-2-103, 85-2-111, 87-1-209, and HB 680 § 13]. 


Background 





Incorporated county water districts, the Department of Fish, Wildlife, 
and Parks, and the Department of Natural Resources and Conservation have 
specific statutory authority to purchase or lease water rights for the purpose 
of preserving instream flows. ? 


Under MCA § 7-13-2218, incorporated county water districts have the power 
to purchase, lease, or otherwise acquire water rights for purposes beneficial 
to the district. Beneficial purposes include wildlife, recreation, and water 
storage for future use. The districts also have the power to initiate or 
participate in proceedings "to prevent interference with or diminution of the 
natural flow of any stream ... used or useful for any purpose of the district 
or a common benefit to the lands within the district or its inhabitants" 
[MCA § 7-13-2218(3)]. 





*DNRC may also condemn water rights under MCA 85-1-204(1). This statute 
provides that DNRC may acquire rights to the natural flow of waters of the 
State "by condemnation, purchase, exchange, appropriation, or agreement." 
Condemnation has never been used for acquiring an instream flow right. 
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MCA § 23-2-103 gives the Department of Fish, Wildlife, and Parks (DFW&P) 
the power to acquire water and interests in water in order to fulfill the 
provisions of the Federal Land and Water Conservation Fund Act of 1965. The 
DFW&P also has the authority, under MCA § 87-1-209, to acquire water by pur- 
chase, lease, agreement, gift, or devise for fish, wildlife, and recreation 
purposes. MCA § 87-1-221(3) allows the DFW&P to use fish and game funds for 
this purpose. Essentially, this means DFW&P is in an equal position to acquire 
Storage water rights by purchase with other potentiai water users. 


The DNRC is allowed, under MCA § 85-2-111, to enter into agreement with 
Federal, State, and local agencies in order to carry out the purposes of the 
Water Use Act. This implicitly allows the DNRC to enter into contractual 
agreements to preserve instream flows. The DNRC has express authority to 
lease or purchase water under RCM. The Department may purchase or lease water 
from any holder of water rights, to be incorporated into the DNRC leasing 
program. The rights held in the leasing program may then be leased to others 
for any beneficial use, but the amount cannot exceed 50,000 acre-feet, and 50 
years (with a possible extension of up to an additional 50 years). Water for 
the leasing program must be obtained from storage. Depending on location of 
the storage, there may be some advantage to instream values. 





Example 


A contractual agreement to preserve streamflow was entered into by the 
DFW&P in 1977 and executed in 1978. Under the agreement, the DFW&P, other 
governmental entities, and private individuals purchased all water rights to 
water in Ashley Lake, located on Ashley Creek. The DFW&P's share of the 
11,448 acre-feet of useable water storage was approximately 8,300 acre-feet at 
an approximate cost of $21,000. The purpose of the purchase was to provide 
water for a rainbow trout and cutthroat trout Tishery located below the dam, 
and for wild perch, sunfish, and bass. In another example, the DFW&? purchased 
5,000 acre feet in perpetuity, in 1955, at the Painted Rock project and is 
hoping to buy even more water from that reservoir for instream flow purposes. 


Evaluation 





This strategy (particu’arly purchase of water rights) has been used with 
success, but such is not always the result. The problem is enforcing the 
delivery of water through the desired stream reach. This is sometimes a 
problem where junior users take water out of priority and enforcement is 
required. 


In the case of leased water, the solution is only temporary and other 
solutions must be found prior to expiration of the lease term. Leases may 
also be subject to conditions that limit their effectiveness in preserving 
instream flows. 














The major problem with this strategy in the future may be the cost of the 
water itself. When a government entity enters the buyers market for water, it 
is forced to pay the current market price for that water. In Montana, however, 
today's water market has not placed an undue burden on the ODFW&P. 
Consequently, this is a useful strategy when taken on a case-by-case basis. 





Note: Some information for this section was received through personal 
communication with: 


Doney, JT. J. 1984. Attorney at Law, Helena, Montana. Former Director, 
Montana Department of Natural Resources and Conservation. 9 November. 


Peterman, L. G. 1985. Montana Department of Fish, Wildlife and Parks. 
September. 


Peterman, L. G. 1986. Montana Department of Fish, Wildlife and Parks. 
24 March. 


STATE MORATORIA ON NEW APPROPRIATIONS 


Opportunity 





Obtaining a moratorium on further appropriations of water within a basin 
must be provided for by statute. Under such a law, the legislature may suspend 
any action by the water governing authority, thus preventing further depletion 
of the resource. 


Background 





The Montana Constitution states that "the legislature shali provide 
adequate remedies for the protection of the environmental life support system 
from degradation and provide adequate remedies to prevent unreasonable deple- 
tion and degradation of natural resources" [Mont. Const. Art. IX, § 1, cl. 3]. 
This gives the legislature the authority to either impose a direct stat'itory 
moratorium or authorize the appropriate administrative agency to declare or 
enforce a moratorium. As a natural resource, water is a proper moratorium 
subject for protection of the water vesource itself and for support of the 
wildlife relying on the water resource. 


Example 


Montana's example of a direct statutory moratorium is the Yellowstone 
River basin [MCA § 85-2-601 thru -608]. The legislature found that future 
appropriations threatened the depletion of Montana's water resources in the 
Yellowstone basin, "to the significant detriment of existing and projected 
agricultural, municipal, recreational, and other uses and of wildlife and 
aquatic habitat" [MCA § 85-2-601]. The legislature stated that the Department 
of Natural Resources and Conservation (DNRC) was not to grant or take any 
other action on water-use permit applications involving diversions of more 
than 20 cfs or storage of more than 14,000 cfs or change of use permits (with 
certain exceptions). The legislation stated that the moratorium was to be 
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effective until a final determination of existing rights had been made, or 
January 1, 1978, whichever occurred first [MCA § 85-2-603(1)]. Water not 
appropriated prior to the 1973 Water Use Act or reserved during the moratorium 
was subject to appropriation upon the expiration of the moratorium. 


The Board of Natural Resources and Conservation adopted a final] order for 
instream flow reservations, under the new system, on December 15, 1978. These 
reservations were granted for more than three-fourths of the normally available 
flow. Legislation was later implemented to limit reservations after May 9, 
1979, to "a maximum of 50% of the average annual flow of record on gauged 
streams" [MCA § 85-2-316(5)], but this did not affect the Yellowstone order. 


There is a great deal of published information available concerning the 
Yellowstone River reservations. Two excellent sources are Boris and Krutilla 
(1980) and Sweetman (1980). 


The Milk River basin is an example of legislative authorization given to 
an administrative agency (the DNRC) to declare and enforce a moratorium, even 
though this closure was not related to instream flow considerations. The Milk 
River action illustrates the fact that a moratorium is a strategy that can 
only be implemented under the most compelling circumstances. The DNRC is 
granted authorization to suspend action on permits by MCA § 85-2-321. The 
moratorium may take the form of suspension of action on a class of applica- 
tions or closure of a source in the basin. A hearing is to be conducted for 
such suspension or closure, which may result in the issuance of an order for 
suspension or closure by the DNRC [MCA § 85-2-322]. 


Any order for suspension or closure may be challenged and, if warranted, 
subsequently modified or revoked under MCA § 85-2-323. 


Evaluation 





Although the costs of the studies and monitoring techniques required are 
generally high, this strategy has been effective in protecting aquatic habitat 
from degradation or destruction until water can be appropriated to preserve 
instream flows. This strategy is appropriate only under special circumstances 
where damage is clear and a danger is easily demonstrated. 





Note: Some information for this section was received through personal 
communication with: 


Peterman, L. G. 1986. Montana Department of Fish, Wildlife and Parks. 
24 March. 


Posewitz, J. A. 1984. Montana Department of Fish, Wildlife and Parks. 
2 November. 
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INTERSTATE COMPACTS 


Opportunity 





Interstate compacts allow the parties to the agreement (States) to 
allocate unappropriated water, providing for future uses and appropriations. 
In addition to water allocation, compacts may also serve the purposes of 
storage, flood control, pollution control, stream flow maintenance, and com- 
prehensive basin planning. 


Background 


Typically, interstate compacts provide for an administrative agency 
(compact commission) to make rules, carry out the compact, and collect 
information on physical circumstances. 


The courts have consistently held that water allocations under a compact 
are binding upon the citizens of the compacting States. This may place 
restrictions on an appropriator's use of water from the interstate stream. In 
this case, the State may choose to pay compensation, but it is not required. 
[Hinderlider v. LaPlata River and Cherry Creek Ditch Co., 304 U.S. 92, 


58 S.Ct. 803, 82 L.Ed. 1202 (1938)]. 








The Montana Department of Natural Resources and Conservation (DNRC) is 
the agency authorized to negotiate with other State agencies and the United 
States for purposes of interstate water compacts [MCA § 85-1-223]. Once 
agreements have been reached, the compact is not binding upon the State until 
approved by the Montana Legislature, the legislatures of the other States 
involved, and Congress. 


Example 


Montana's example of an interstate compact is the Yellowstone River 
Compact enacted by Sec. 1, Ch. 39, L. 1951 [MCA § 85-20-101 thru -121]. The 
compact was executed by Montana, Wyoming, and North Dakota and ratified by 
Congress in 1950. The purpose of the compact is to allocate waters from the 
Clarks Fork, Yellowstone, Big Horn, Tongue, and Powder Rivers. Because Montana 
is the downstream State in this compact, the Yellowstone Compact does not 
serve to maintain flows in Montana. 


A commission was created to administer the compact. The commission is 
composed of representatives from the three States and its duties include "the 
collection, correlation, and presentation of factual data, the maintenance of 
records having a bearing upon the administration of [the] compact, and recom- 
mendations [to the States of Montana, North Dakota, and Wyoming] upon matters 
connected with the administration of [the] compact" (Yellowstone River Compact, 
Article III, Sec. C). 


Water rights existing prior to 1950 are recognized under the compact, and 
provision is made for supplemental water supplies to land irrigated prior to 
1950. Remaining water supplies are divided according to percentages of flow 
at the mouths of the streams included within the compact provisions. 
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Evaluation 





The general consensus of the courts and administrative agencies is that 
voluntary agreement is preferred over adjudication. (Adjudication of water 
disputes between States takes the form of equitable apportionment by the 
courts, or Congressional apportionment.) Interstate compacts are looked upon 
with favor by the courts, but adjudication does occur under the provisions of 
a compact. Under the Yellowstone River Compact, there has been litigation 
concerning Article X, which prohibits diversion of water out of the Yellowstone 
Basin without the unanimous consent of the States party to the compact. [See 
State ex rel. Intake Water v. Board of Natural Resources and Conservation of 
the State of Montana, 645 P.2d 383 (Mont. 1983). ] 











For stream flow maintenance purposes, however, an interstate compact can 
be very beneficial. Depending on the terms of the compact itself, an 
"upstream" State is going to be assured of some minimum stream flow maintenance 
because of the restrictions on use to fulfill the requirements of "downstream" 
States. 











THE PUBLIC TRUST DOCTRINE 


by 


George A. Gould 


INTRODUCTION 


Stated simply and very generally, the public trust doctrine expresses the 
concept that a State owns or holds certain resources "in trust" for the public. 
That is, the State owns these resources not as a "proprietor," but as a 
"trustee." Consequently, the State is not free to deal with a trust resource 
as it might deal with other State property, such as an office building; rather, 
the trust imposes duties and limitations on the State with regard to the use 
of the resource. More specifically, these duties and limitations become 
important when the State conveys the resource to private parties or creates 
private rights in it. 


The public trust doctrine has particular relevance for the protection of 
instream flows because, as discussed below, historically the doctrine has been 
concerned with the protection of public rights in waters. Nevertheless, the 
doctrine is not a panacea. It is not recognized in all jurisdictions, and the 
effect of the doctrine varies greatly where recognized. The doctrine has 
substantial limitations, even in those jurisdictions that have embraced it 
most enthusiastically. Furthermore, the doctrine is a developing one; in no 
State is it fully fleshed-out. As in all developing common-law (judge-made) 
doctrines, courts borrow heavily, but selectively, from other jurisdictions, 
making results unpredictable. The subsequent discussion sets forth the 
doctrine, followed by a discussion of the doctrine's application in Montana. 


NAVIGABLE WATERS 


Before examining the public trust doctrine, a bit of explanation 
concerning navigable waters is in order, because of the doctrine's traditional 
association with navigable waters. The concept of navigation serves several 
functions in American jurisprudence, and the definition or criteria used to 
determine navigability frequently vary, depending on the function that is 
being served. Nevertheless, a determination that a body of water is navigable 
is essentially a determination that it is a "public," as opposed to a 
"private," body of water. In effect, this means that the general public has 
the right to use that body of water for some purposes. 


The special importance of navigable waters may be difficult to appreciate 
today. Such waters, however, were the principal means of commerce and travel 
until this century. Consequently, the policy of preserving them as open 
public highways is certainly understandable in a historical context. 


Under English common law, the Crown "owned" navigable bodies of water. 
When the American colonies gained their independence from England, they 
succeeded to the ownership of the beds of navigable waters as successors in 
interest to the Crown. Moreover, the United States Supreme Court held that 
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new States admitted to the Union became the owner of the beds of navigable 
bodies of water within their boundaries under the "equal footing" doctrine. 


American "federalism" further complicates the matter. Although the 
States succeeded to ownership of the beds, the Federal Government retained 
paramount control over the use of interstate waters pursuant to its powers 
over interstate commerce. This paramount control is typically called the 
"navigation servitude." While both the navigation servitude and the public 
trust doctrine have roots in the concept of navigability and to some extent 
represent similar concerns, the two are not to be confused. Of major signifi- 
cance, the navigation servitude has not been construed to impose any duties on 
the Federal Government or limitation on the uses that the Federal Government 
authorizes others to make of navigable waters. A detailed examination of the 
navigation servitude is beyond the scope of this discussion. The servitude is 
mentioned here principally for purposes of completeness. 


DEVELOPMENT OF THE PUBLIC TRUST DOCTRINE~-THE ILLINOIS CENTRAL RAILROAD CASE 


Some legal scholars have traced the public trust doctrine to Roman law of 
the Emperor Justinian or to English common law. Other scholars have expressed 
doubt that the doctrine was a part of the law of Rome or of England, at least 
not in a form that bears a resemblance to the current doctrine. All scholars 
agree, however, that American origins of the doctrine are found in the case of 
Illinois Central Railroad v. State of Illinois [146 U.S. 387 (1892)], decided 
by the United States Supreme Court in 1892. Even today, courts . frequently 
refer to this case when discussing the doctrine. Thus, it merits examination 
in some detail. 





The Illinois Central case resulted from a statute enacted by the Illinois 
legislature in 1869 that gave 1,000 acres of the bed of Lake Michigan, 
composing almost the entire Chicago waterfront, to the railroad. Four years 
later the legislature thought better of the matter and repealed the statute. 
As could be expected, the railroad asserted that the legislature had no right 
to take back the waterfront. The United States Supreme Court, however, upheld 
the legislature's right to revoke the grant. The Court stated that the State's 
title to lands under a navigable body of water was different in character from 
its title to lands that the State held for sale. The title to these lands, 
the Court said, was held "in trust for the people of the State that they may 
carry on commerce over them, and have liberty of fishing therein, freed from 
the obstruction or interference of private parties." 





As has often been the case where the public trust doctrine is involved, 
the Illinois Central decision raises more questions that it answers. The 
decision makes it clear, however, that a State is prohibited from conveying 
absolute title to the bed of a navigable body of water or, at least, having 
made such a conveyance, is permitted to revoke its conveyance, in some cases. 
The underlined words in the prior sentence emphasize that the Court did not 
invalidate all conveyances of trust property. The Court expressly stated that 
grants of lands for wharves, piers, docks and other structures in aid of 
commerce, and grants that do not impair the public interest in the lands and 
waters remaining are valid. 
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One other aspect of the decision merits discussion at this point: its 
impact, or lack thereof, on the Illinois treasury. Even without the public 
trust doctrine, the legislature could have taken back the waterfront through 
an exercise of the power of eminent domain. By finding that the grant was 
revocable, however, the Supreme Court permitted the legislature to reacquire 
the tract without exercising the »ower of eminent domain and without complying 
with its attendant requirement to pay compensation to the railroad. The 
potential to avoid the payment of compensation, because there has been no 
"taking" of property, is an attractive feature of the public trust doctrine. 


For many years following the Illinois Central decision, the public trust 
doctrine remained an arcane body of law that dealt only with the beds of 
navigable bodies of water. Moreover, it was principally a "land use" doctrine, 
rather than a water law doctrine. That is, it dealt with the beds of navigable 
waters and not with the waters themselves. In recent years, however, the 
doctrine has experienced a major expansion. A variety of new resources and 
new uses have been encompassed within the doctrine, and the doctrine has been 
seen as a major device in efforts to protect the environment. Nevertheless, 
the doctrine remains closely tied to navigable waters in most jurisdictions. 





STATE LAW OR FEDERAL LAW? 


The source of law applied in Illinois Central was not made clear by the 
Court. One might suppose in reading the opinion that the Court was applying 
Federal law, perhaps even Federal constitutional law. In a later case, 
Appleby v. City of New York [271 U.S. 364 (1926)], however, the Court stated 
that the Illinois Central decision was based on Illinois law, not Federal law, 
although it did not identify any particular I]linois constitutional provision, 
State statute, or common law rule. In any case, today it is generally assumed 
that the public trust doctrine is a matter of State law. Thus, the doctrine 
is not a single uniform body of law binding on all States; rather, each State 
is free to reject the doctrine or to accept it in whatever form the State 
chooses. 











PROPERTY SUBJECT TO THE TRUST 


As noted above, historically the public trust doctrine applied only to 
the beds of navigable waters. Recent decisions have extended it to other 
resources, such as beaches, parks, and even “all natural resources." For 
instream flow purposes, however, only two extensions are important: extension 
of the waters subject to the doctrine and extension of the trust to the water 
itself, rather than just the beds of water. 


Under the equal footing doctrine, a State received title to the beds of 
waters that were "navigable in fact" at the time the State was admitted to the 
Union. The Supreme Court has said that waters are "navigable in fact" if they 
are used, or susceptible of being used, in their ordinary condition, as 
highways for trade or travel [The Daniel Ball, 77 U.S. 557 (1871)], a much 
more liberal definition than the English definition, which restricts naviga- 
bility to waters that are subject to the ebb and flow of the tide. Many 
States, however, adopted even more liberal tests of navigability, such as the 
"nDleasure boat test." Because navigability for purposes of determining title 
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to the beds of watercourses is a question of Federal law, a State does not own 
the beds of waters that are navigable only under a more liberal State test; 
nevertheless, the public trust doctrine has usually been extended to such 
waters. 


The first indication that the public trust doctrine applied to the water 
itself occurred in a 1976 decision, United Plainsmen Ass'n v. North Dakota 
State Water Conservation Comm. [247 N.W.2d 457 (1976)]. That decision, 
however, was rather narrow in scope, holding only that the North Dakota State 
Water Conservation Commission must engage in water planning to determine the 
effects of allocation on present water supplies and future water needs before 
it could issue permits for the appropriation of water. 








The principal decision on this issue is the "Mono Lake" case, National 
Audubon Society v. Superior Court of Alpine County [189 Cal.Rptr. 346 (1983)]. 
In this case, the Audubon Society argued that the diversion of water by the 
City of Los Angeles from four of the five tributaries supplying Mono Lake was 
causing extensive environmental damage to the lake and was in violation of the 
public trust doctrine. Los Angeles replied that it had a permit from the 
State of California, issued in 1940, which authorized these diversions. It 
further argued that the public trust doctrine had been completely subsumed by 
the California water rights statutes. The California Supreme Court disagreed, 
holding that consumptive water rights are subject to the public trust doctrine. 
The court further held that because the effects of these diversions on a trust 
resource, Mono Lake, had not been considered when the permits were issued in 
1940, it was proper to consider them now. 








The decision further expanded the scope of the doctrine by holding that 
it could be applied to water in nonnavigable tributaries, to prevent harm to 
navigable bodies of water. The court expressly refused, however, to consider 
whether the doctrine might extend to nonnavigable tributaries themselves. 


TRUST PURPOSES 


Historically, the public trust doctrine protected the public's rights to 
use navigable waters for navigation, commerce, and fishing. Recent decisions, 
however, have expanded the protection to all sorts of water-related activities, 
including hunting, swimming, rafting, boating, and bathing, and even to 
preserve tidelands “in their natural state so that they may serve as ecological 
units for scientific study, as open space, and as environments which provide 
food and habitat for birds and marine life, and which favorably affect the 
scenery and climate of the area” (National Audubon Society, supra). On the 
other hand, in the case just cited the California Supreme Court limited trust 
purposes to activities "in the vicinity" of trust waters and refused to extend 
the trust to all “public uses," stating that if this were done the doctrine 
would, as a practical matter, impose no restrictions on the State's allocation 
of trust property. Some courts, however, have simply equated trust purposes 
with "public purposes" thereby effectively emasculating the doctrine. 
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LIMITATIONS IMPOSED BY THE PUBLIC TRUST DOCTRINE 


In some cases, the public trust doctrine appears to be primarily a 
procedural device. One of the leading advocates of the doctrine, Professor 
Joseph Sax, emphasized its procedural nature as a device for correcting 
imperfections in the democratic process. As Sax explained it, misallocation 
of resources sometimes occurs because a smal], well-organized minority takes 
advantage of a diffused, disorganized majority. Courts apply the doctrine to 
prevent misallocation, typically by referring the decision to a governmental 
body with a more broadly based constituency, perhaps even the legislature 
itself [See Sax, "The Public Trust Doctrine in Natural Resources Law: Effective 
Judicial Intervention," 68 Mich. L. Rev. 471 (1970)]. For example, courts 
have held that a grant by an administrative body that is contrary to a trust 
purpose is not valid unless it is supported by clear statutory authority. 
This has the effect of requiring legislative approval for any grant of trust 
resources for which there is not clear statutory authority. Another approach 
reverses the usual presumption of administrative regularity where a decision 
contrary to the public trust is involved, thus placing the burden on the 
agency to show that it acted in accordance with law. 





On the other hand, the public trust has frequently been given substantive 
content, as it was in Illinois Central. That decision indicates that the 
State of Illinois cannot convey the Chicago waterfront absolutely and 
irrevocably, no matter what the procedure involved. Even where given a 
substantive effect, however, the doctrine does not invalidate all grants of 
trust property. Building on themes developed by the Supreme Court in Illinois 
Central, courts have held that those grants that carry out trust purposes or 
that do not substantially impair trust purposes are valid. A related approach 
holds that a grant of trust property conveys title, but the property remains 
subject to a "servitude," which prohibits the use of the property in a manner 
that is inconsistent with trust purposes, and which permits the State to 
subject the property to trust uses at some time in the future. Still another 
approach is to require that the trust purposes be carefully considered and 
negative effects minimized when making grants of trust property. 











Because the effect of the public trust doctrine on consumptive water 
rights is of particular importance where instream values are concerned, the 
Mono Lake decision merits further examination. In that decision, the court 
acknowledged that the appropriation and diversion of water "does not promote, 
and may unavoidably harm, the trust uses at the source stream." The court 
also acknowledged, however, the importance of the appropriation of water to 
the population and economy of the State. Consequently, in an effort to 
accomodate water use and the public trust doctrine, the court held that the 
state "has an affirmative duty to take the public trust into account in the 
planning and allocation of water resources, and to protect public trust uses 
whenever feasible." 





The formula that the California Supreme Court articulated essentially 
imposes a balancing test in which the State's need to appropriate and divert 
water is weighed against trust purposes on a case-by-case basis. As such, the 
doctrine appears to be little different than California's longstanding require- 
ment that the Water Resources Control Board consider the "public interest" 
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when granting permits for the appropriation of water; however, it differs from 
the requirement in two important respects. First, according to the court, the 
public trust doctrine imposes on the State a duty of continuing supervision 
over the appropriation and use of water. Thus, the State is not confined by 
past allocation decisions but has the power and the responsibility periodically 
to reconsider the effect of existing appropriations on trust resources and 
values and to require adjustments in existing uses to protect trust purposes 
where appropriate. Second, the State is apparently powerless to dispense with 
its trust obligations, unlike its power to legislatively repeal statutes 
requiring the Water Resources Control] Board to consider the public interest. 


APPLICATION OF THE PUBLIC TRUST DOCTRINE 


The identification of a resource as a trust resource and the determination 
that a particular activity is protected by the doctrine is only the first 
Step. The next step is to determine what legal significance this has. As an 
initial matter, it appears that the public trust doctrine is significant in 
two general ways. First, it may provide a legal basis for State regulation of 
a resource. Second, it may provide grounds for challenging the actions of the 
State or a private party. 


As to the first area, the public trust doctrine would not seem to be an 
important source of State power to regulate for the purpose of protecting 
instream values. Modern interpretations of the "police power" of States 
probably provide a sufficient basis for such regulation. Furthermore, in 
western States, constitutional or statutory enactments creating State or 
public “ownership” of water provide an additional basis for State regulation. 
Nevertheless, in a case where regulation is questionable, the public trust 
doctrine might provide an additional argument for upholding regulation. For 
example, if a State with a very strong constitutional tradition for the appro- 
priation of water by private persons were to enact legislation providing for 
instream flow protection of some sort, the public trust doctrine might be 
relied on, at least in part, as authority for the legislation. 


The doctrine could aid State regulation in one additional way. A 
regulatory scheme that imposes new limitations or requirements on existing 
water rights, such as a statute requiring all irrigators to take specified 
steps to conserve water, may be attacked as an unconstitutional "taking" of 
property. As discussed below, however, the public trust doctrine usually 
avoids the taking issue. Consequently, it could provide a judicial rationale 
for upholding such regulation in the face of a constitutional attack. 


Historically, the public trust doctrine has been used principally for the 
second purpose, that is, to challenge the actions of the State (State agencies) 
or private parties with regard to trust resources. Modern developments in 
administrative law, such as liberal "standing" rules and the "hard look" 
Standard of judicial review, may have rendered the public trust doctrine 
largely superfluous where State action is challenged, although the doctrine 
may provide a basis for imposing substantive duties or limitations (e.g., 
United Plainsmen Ass'n, supra) on a State agency in a few cases. 
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The doctrine's greatest impact has been in cases challenging private 
parties. The challenge may be raised by another private party, as was done in 
Mono Lake, or it may be raised by the State, as was done in Illinois Central. 
The private party who holds title to the trust property will normally assert 
that his title is "vested" property that cannot be taken or diminished without 
the payment of compensation. The public trust doctrine, however, typically 
eliminates any obligation to pay compe..sation. The reasoning is that the 
title the private party received from the State was subject to a "limitation" 
in favor of the public. Thus, nothing is "taken" when the superior trust 
interest is asserted to terminate or diminish the private party's rights. As 
the California Supreme Court said in Mono Lake, a party "can claim no vested 
right to bar recognition of the trust or state action to carry out its 
purposes." 











This power to apply the limitations of the public trust retroactively 
without a taking of property makes the doctrine a uniquely powerful tool. 
Because of the doctrine, the State of Illinois was able to take back the 
Chicago waterfront without payment of compensation. Similarly, water rights 
granted to Los Angeles 45 years ago may be terminated or limited to protect 
Mono Lake, without the payment of compensation. 


THE PUBLIC TRUST DOCTRINE AND INSTREAM FLOWS 


The public trust doctrine has many potential applications as a strategy 
for preserving instream flows. 


1. The doctrine might form the basis for an argument that a State water 
rights agency is required to consider the effect of a proposed 
appropriation on instream values before granting a permit authorizing 
the appropriation. This strategy could be particularly important in 
a State that does not have a statute requiring the agency to consider 
the "public interest" when granting permits, or in a State where the 
"public interest" does not include consideration of environmental 
values. 


2. As a variation on example 1, the doctrine might be used as the basis 
for requiring the adoption of alternatives that maximize the use of 
existing diversions before granting new appropriations. For example, 
a municipality might be required to engage in recycling and conserva- 
tion before being permitted to make new appropriations. 


3. The doctrine might be used to prevent the destruction of aquatic 
habitat. For example, a stream channelization project might be 
prohibited because it violates the public trust. 


4. The doctrine could be used to terminate or limit existing water uses 
that are particularly harmful to instream values, as may be done in 
Mono Lake. 





5. The doctrine might be used as the legal basis for legislation 
creating a Statewide program of water conservation. 
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In assessing the effectiveness of the doctrine in the above situations or 
in other situations, the many limitations of the doctrine discussed above must 
be considered. For example, if a particular State applies the doctrine only 
to the beds of watercourses that are navigable under the Federal test, or if 
it limits the trust to traditional purposes, such as commerce, the doctrine 
may be of little use in protecting instream flows. Furthermore, in many 
jurisdictions it will be impossible to ascertain the state of the law because 
there are no decisions, or perhaps only a single limited decision, addressing 
the doctrine. 


THE PUBLIC TRUST DOCTRINE IN MONTANA 


In two 1984 decisions, Montana Coalition for Stream Access v. Hildreth 
[684 P.2d 1088 (Mont. 1984)] and Montana Coalition for Stream Access v. Curran, 
[682 p.2d 163 (Mont. 1984)], the Montana Supreme Court applied the public 
trust doctrine, apparently for the first time. The issue presented in both 
cases was the public's right to use watercourses for recreational purposes, 
such as floating and fishing. The Montana Supreme Court rejected arguments by 
private landowners that public recreational rights extend only to those water- 
courses whose beds are owned by the State of Montana, that is, only to those 
watercourses navigable under the Federal test for title purposes. Instead, 
the court held that "under the public trust doctrine and the Montana 
Constitution, any surface waters that are capable of recreational use may be 
so used by the public without regard to streambed ownership or navigability 
for nonrecreational purposes" (Curran, supra). 








The significance of these opinions is difficult to assess, for several 
reasons. First, the issue before the court--the public's right to use 
waterways for recreation--is quite narrow. It raises no questions regarding 
duties or limitations that may be imposed on the State or its licensees in the 
use of water resources. Furthermore, the court's discussions of the public 
trust doctrine are short and uninformative. Nowhere does the court explain 
why the public trust doctrine compels the result the court reached. As noted 
above, the doctrine is not self-defining; it has no immutable content. Rather, 
the doctrine has been construed in a variety of ways. Unti! the court breathes 
additional meaning into the doctrine in future cases, recreational use of 
watercourses is speculative, at best. Of particular note, there is nothing in 
the opinions that indicates whether or not the court would apply the public 
trust doctrine to impose duties or limitations on the State in the allocation 
and administration of consumptive water rights. 


Second, the court cited a provision of the Montana Constitution that 
states that all waters of the State are “the property of the state for the use 
of its people” as an alternate basis for its decisions. Thus, rather than 
being essential to the decisions, it is possible that the court's recitations 
of the public trust doctrine are simply "dicta" (a remark or observation). This 
possibility is strengthened by the court's citation of a Wyoming decision, 
Day v. Armstrong [362 P.2d 137 (Wyo. 1961)], which reached a similar result, 
relying only on an ownership provision in the Wyoming Constitution. If the 
court's references to the public trust doctrine are dicta, the precedential 
force of the opinions is greatly weakened, making it very easy to ignore or 
limit the doctrine in future cases. As noted, limitations in the decisions 
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make *t questionable whether or not the doctrine will be useful in protecting 
inst’ 2am flows. 
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APPENDIX 
IFIS*STRATEGIES DATA SET 


The IFIS*STRATEGIES Data Set is a computerized information file that 
contains records on the subject of State and Federal water law, especially as 
those laws apply to the protection of instream uses of water. Records 
contained in the data set are summaries of statutes, court decisions, regula- 
tions, scholarly articles, and official decrees. The purposes of the data set 
are: (1) to provide rapid information searches for use in developing general 
background information on water rights, (2) to serve as general reference for 
planners and water users to begin a search for relevant statutes and guide- 
lines, and (3) to maintain a resource for water managers who seek to develop 
instream use programs. Each record in the data set refers to a particular 
State, and contains a title, keywords, abstract, citation, and cross-reference 
to other records. The data set can be searched by either State name or key 
word. The program allows the user to combine records into reports suitable 
for individual needs. For those who are not regular users of IFIS*STRATEGIES, 
the Instream Flow Group provides occasional custom searches of the data set on 
request. 


For information on this data set, contact Berton L. Lamb, Administrative 
Analyst, Instream Flow Group (FTS 323-5321 or Commercial 303 226-9321). 
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wW Headquarters Division of Biological 
Services Washington. OC 


™ Eastern Energy and Land Use Team 
Leetown WV 


# National Coasta! Ecosystems Team 
Slidell LA 


@ Western Energy and Land Use Team 
Ft Collins CO 


@ Locations of Regional Offices 


REGION 1 
Regional Director 
US. Fish and Wildlife Service 


Lloyd Five Hundred Building, Suite 1692 


500 N.E. Multnomah Street 
Portland, Oregon 97232 


REGION 4 

Regional Director 

U.S. Fish and Wildlife Service 
Richard B. Russell Building 
75 Spring Street, S.W. 
Atlanta, Georgia 30303 




















REGION 2 

Regional Director 

U.S. Fish and Wildlite Service 
P.O. Box 1306 

Albuquerque, New Mexico 87103 


REGION 5 

Regional Director 

U.S. Fish and Wildlife Service 

One Gateway Center 

Newton Corner, Massachusetts 02158 


REGION 7 

Regional Director 

U.S. Fish and Wildlife Service 
1011 &. Tudor Road 
Anchorage, Alaska 99503 
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Puerto Rico and 
>: 


Virgin Islands 











REGION 3 


Regional Director 

U.S. Fish and Wildlife Service 
Federal Building, Fort Snelling 
Twin Cities, Minnesota 55111 


REGION 6 

Regional Director 

U.S. Fish and Wildlife Service 
P.O. Box 25486 

Denver Federal Center 
Denve: Colorado 80225 
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Preserve Our Natural Resources 





) DEPARTMENT OF THE INTERIOR 
U.S. FISH AND WILDLIFE SERVICE 


As the Nation's principal conservation agency, the Department of the Interior has respon- 
sibility for most of our nationally owned public lands and natural resources. This includes 
fostering the wisest use of our land and water resources, protecting our fish and wildlife, 
preserving the environmental and cultural values of our national parks and historical places, 
and providing for the enjoyment of life through outdoor recreation. The Department as- 
sesses our energy and minerai resources and works to assure that their development is in 
the best interests of all our people. The Department also has a major responsibility for 
American Indian reservation communities and for people who live in island territories under 
U.S. administration. 























